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Abstract:  
This project investigates land rights in Namibia focusing on the Communal Land Reform Act                           
(CLRA) from 2002. It attempts to answer what the increased formalisation of communal land                           
through the CLRA in Namibia entails in terms of land rights. The case in Namibia is discussed                                 
by looking at different theoretical approaches to the concepts of land rights and ownership.                           
Central to the reform is the increasing formalisation of land rights, and its implications for                             
ownership. From this we found that the formalisation does not conform to a liberal notion of                               
private property, and that a strong correlation between informal institutions and formal                       
institutions is required for effective land reform policies. 
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 The Communal Land Reform in Namibia 
1.0 Introduction  
1.1 Problem Area 
 
Development studies placed emphasis on land reform since the 1960s in order to achieve a more equal                                 
distribution of land resources in the global south (Adams, 1993). The focus on land required                             
establishment or altering of already existing customs, laws and regulations on land for the benefit of                               
farmers and agricultural labourers. By securing and formalising people’s access to natural capital, land                           
reform becomes a step towards improving livelihoods. However, the varying notions of ownership and                           
tenure around the world complexify land reforms and makes a one­size­fits­all understanding of land                           
rights unattainable or counter productive. Individual land ownership, understood best in a western                         
context, is linked more with ‘formal’ or ‘statutory’ land systems. Tenure, on the other hand, covers                               
more ‘informal’ or ‘customary’ systems (World Bank 2007).  
 
In most of Sub­Saharan Africa, aside from providing land to the landless, these reforms also focused                               
on the redistribution of land from white colonisers to the native peoples. In Namibia, land was                               
communally owned before German colonial occupation. When the German colonisers arrived in 1883,                         
land tenure changed significantly from there on: introduction of borders and fences, privatisation of                           
land and the end of transhumance, significantly changed indigenous ways of living (Werner, 1993).                           
After gaining independence in 1990, Namibia faced issues in relation to land due to decades of                               
systematic inequity caused by colonisation. The high levels of poverty challenged the livelihoods of the                             
people and land distribution was racially based and highly unequal. Therefore, in 1991, the Namibian                             
government organised a consultative conference which was meant to assess issues such as the                           
restitution of ancestral lands and the unequal structures in land use (Adams 1993). The non­existence                             
of formal property rights was used by European settlers at the time of their arrival as a justification to                                     
occupy the land that was not owned by anyone according to the Western definition, thus the                               
redistribution of the land back to the indigenous people was necessary (Ramutsindela 2012). The                           
conference in 1991 highlighted tribal interests, racial justice and social equity as matters to be                             
addressed (Adams 1993). Within national policies and political rhetoric, land reform was regarded as a                             
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 fundamental element of improving livelihood and reducing poverty (Werner 2010). Near three decades                         
after independence, the many aspects of land reform are being addressed by varying policies.  
 
In today’s Namibia, three different conceptions of land rights coexist: freehold land, state owned land                             
and communal land. While the freehold land can be traded as a commodity, and the ownership is                                 
determined by state laws and market mechanisms, the communal land is governed by customary laws,                             
and cannot be sold and used for commercial purposes other than leasehold rights. Even though the                               
communal land vests in the State, it is still distinguished from State land which is completely state                                 
owned; because it is meant for people to occupy. The Communal Land Reform Act No. 5 of 2002                                   
(CLRA or ‘the Act’), is the most recently implemented reform for the communal lands, and formalises                               
the customary allocations of land, as well as registers new allocations. The codification and                           
formalisation of property rights is argued to enhance economic development in the already existing                           
literature. Formalised tenure rights is generally described to lead to investment, as without formal                           
ownership land cannot be used as collateral, thus making people less inclined to invest ​(Lipton 2009,                               
Galiani and Schargrodsky 2009, Ramutsindela 2012). However in Namibia, the land is still vested in                             
the state after its registration, even though the rights to use it have become individualised. As the                                 
registration does not entail privatisation and land thereafter cannot be used as collateral; the                           
implications of the reform on ownership are curious.  
 
The Act does not only formalise the informal rights and thereby provide secure property, but also                               
touches upon local relations and governance. Land Boards are established with the purpose of                           
supervising registrations and allocations, ratifying the decisions of Traditional Authorities (TA). The                       
customary law has historically been fundamental in determining the allocation of land, however, due to                             
the act, the Land Boards can now decide against such decisions. The informal institutions that are                               
created by social norms and traditions, are claimed to also play a significant role in securing property                                 
rights (Williamson and Kerekes 2011). Customary law, therefore, can be seen as crucial in shaping the                               
notion of tenure, who is entitled to it, and what tenure entails. 
 
The CLRA is seemingly mainly concerned with social equity by providing land to the landless and                               
registering the rights to land. By upholding a system of land separate from the market, the communal                                 
lands are aimed at protecting the poor, even though the majority of Namibian land remains freehold                               
and market­controlled and has historically been unequally distributed. As such, the CLRA implements                         
measures to improve land security of land holders in communal lands (Werner 2008, Mejis and                             
Kapitango 2009). Does the CLRA entail reforming customary tenure to individual ownership? As                         
customary rights to land are embedded in a social context and dependent on informal institutions, how                               
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 do formal rights operate within such contexts? How can formal constraints secure customary tenure?                           
What aspects of ownership are affected when rights to land are formalised/individualised? How do                           
formal and informal institutions interplay in securing ownership? These inquiries lead us to the                           
following research and working questions.  
 
1.2 Research and working questions 
 
What does the increased formalisation of communal land through the CLRA in Namibia                         
entail in terms of land rights?  
 
● How can we conceptualise ownership in communal lands once it has been registered according                           
to the CLRA?  
● How does a standardized reform operate when the institutions that govern it hold conflicting                           
views?  
● Which stakeholders are involved in the shaping of the reform? 
● Are formal constraints required to increase security?  
 
1.3 Background Information 
1.3.1 Historical Overview 
 
Before German colonial occupation, land in what is today known as Namibia was communally owned.                             
Southern and central parts of Namibia were inhabited by Nama, Herero, Damara and Baster                           
communities who led mainly pastoral lives and San who led hunter gatherer lives (Werner, 1993). The                               
regions in southern and central Namibia have limited to grazing resources due to the lack of rainfall,                                 
and thus communities inhabiting these areas were mobile and dispersed widely in order to utilise the                               
available resources. Because of the competition for resources these communities were often in conflict                           
(ibid). In the northern regions of the country, inhabited by Ovambo, Kavango, and others including                             
pastoralist Himbas in the north west, livelihoods were both pastoral and crop based, as rainfall in this                                 
area allowed for it. Communities were more sedentary in these parts of the country (ibid). 
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 As previously mentioned, land use and distribution changed drastically at the German colonisers                         
arrival in 1883: privatisation of land, creation of borders and end of transhumance had a great impact                                 
on the indigenous ways of living. The German colonial project set out to attain land as part of                                   
Bismarck’s belated attempts to catch up with the other European colonial powers (Werner, 1993). 
 
In southern parts of the country, Germans took advantage of regional tribal conflicts and acquired land                               
by signing protection treaties with traditional chiefs. The treaties claimed to protect communities from                           
other tribes in the region in return for land. This process of appropriating land and the colonial project                                   
as a whole was not met without resistance. Eventually in 1904 the Nama and Herero uprising began                                 
and devastatingly resulted in the extermination of 80 per cent of Herero and 50 per cent of Nama                                   
populations. This was the first genocide to occur in the 20​th century’s Namibia. All tribal land in                                 
southern and central regions was expropriated by the Germans by 1906. (Werner, 1993). 
 
The Germans resisted advancing into northern regions as land was thought to be mineral­less and thus                               
less attractive. More significantly, indigenous tribes in these areas were more powerful and deemed                           
impossible to conquer, and thus there was no official occupation in these areas. This decision led to the                                   
creation of the Police Zone in 1907. The Police Zone created a division, demarcated by a line of                                   
military forts between the northern regions and the rest of the country. It entailed that only land within                                   
the Police Zone would be protected. Settlement did not extend past the zone (Werner, 1993). 
 
The Germans established 6 ‘native reserves’ in the police zone during their occupation. Reserves were                             
designed to create tribally segregated land for indigenous Namibians while providing the Germans with                           
the large and better quality land. This was part of a wider system of “divide and rule”, as the Namibian                                       
tribes were not able to organise and form united resistance. The creation of native reserves was a                                 
socio­economic strategy that allocated land to indigenous families for subsistence farming while                       
ensuring that households depended on wage labour, which provided the Germans with cheap labour                           
and control. The native reserves were furthermore used as a means to exert political control over the                                 
indigenous population (Werner, 1993). 
  
During the First World War, neighbouring South Africa was allied with Germany’s opponent: Britain.                           
In 1914 South African troops invaded the German colony and war ensued until the German’s                             
surrendered in 1915 (Werner, 1993). During the war, black Namibians had occupied state land.                           
Between 1915 and 1919 South Africa had de jure control over Namibia. No legislative decisions could                               
be taken during this period, however 30 temporary reserves were established and attempted control                           
over the “squatting” was asserted. In 1919, Namibia was registered as a Class C mandate under the                                 
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 League of Nations which gave South Africa full administrative and legislative powers over Namibia. In                             
1946 this mandate would unsuccessfully be revoked by the United Nations and subsequently ICJ                           
dismissed the case against South Africa. The UNGeneral Assembly voted to end the mandate in 1966,                                 
and this was endorsed by the UN Security Council in 1969 (ibid). 
 
Once South Africa gained de facto rule over Namibia, more formal decisions about land could be                               
made, and all land owned by the German government in Namibia was transferred to South Africa. The                                 
Land Board was established to facilitate white settlement in 1920 as well as a Land Bank in 1921.                                   
Additionally, the Native Reserves Commission was established and had the task of reporting on size                             
and condition of the reserves created during de jure rule, and further to report on availability and                                 
distribution of labour. The commission recommended to divide the land according to racial and ethnic                             
boundaries, and they recognised the 6 reserves established by the Germans. Between 1923­1926 ten                           
more reserves were implemented, and by 1951, three more. The Namibians who had reoccupied state                             
land during the war were resettled to marginal lands. These provisions were all in sight of the                                 
settlement of poor white South Africans on dispossessed lands in Namibia (ibid). White settlement                           
temporarily ended in 1932 due to the Great Depression and drought but duly commenced again in                               
1937. By 1946, 32 million hectares of land in the Police Zone belonged to whites and only 4.1 million                                     
hectares to black Namibian’s. The number of farms totalled to 5,214. This task of increasing pieces of                                 
land for white people meant forced removals and resettlement of black Namibians (Werner, 1993). 
  
From 1948 apartheid was implemented in Namibia, which was now seen as South Africa’s “fifth                             
province”. As a means to further impose territorial apartheid, the Odendaal Commission was                         
established in 1962 which lead to the establishment of tribally segregated homelands. To do this, the                               
number of reserves were reduced from 17 to 7 and, by purchasing 426 white farms, the land space                                   
increased by nearly 50 per cent (this land being desert/semi­desert which is not arable and marginal for                                 
livestock farming). By cooperating with and training the inhabitants of the separate homelands, it was                             
envisaged that each homelands would be able to provide for their respective populations based on                             
subsistence farming and wage labour onWhite farms, mines and other industries. The commission was                             
therefore not a means to ​national economic development but rather economic development within the                           
segregated homelands and separate from the rest of the country. The Odendaal commission saw the last                               
period of forced removals (Werner, 1993). 
  
After the armed struggle for independence, with a duration of 34 years, Namibia finally gained its                               
independence from South Africa in 1990. Land was consequently one of the most pressing issues that                               
the newly independent state would have to deal with. The main focus of land reform efforts since                                 
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 independence have been on the National Resettlement Programme which have so far led to more than 9                                 
million hectare of freehold land being transferred from white to black ownership. The upcoming                           
section describes the different features of communal land in Namibia such as the relation between                             
customary and statutory law and customary tenure. Following is a description of the Communal Land                             
Reform Act of 2002, which explores the land boards, the registration of customary land rights,                             
regulation on allocation and registration, leasehold rights and finally it outlines the different                         
amendments (Malan, 2009).  
1.3.2  Communal land in Namibia 
  
Land in Namibia is classified into three different categories: private/freehold (44 %), public/state land                           
(20 %) and customary land/communal land (36 %) (Ubink, 2010). Public land is governed and owned                               
by the state and managed by the national government, whereas private land is owned under freehold                               
title or leasehold title. Finally, the communal land is owned also by the state, but held under the TA’s                                     
and rules of each individual local ethnic group, occupied and farmed mostly by small­scale farmers.                             
The communal land lies mainly in the northern and easts parts of Namibia, and is mainly regulated by                                   
customary law and the CLRA of 2002.  
 
Rights to communal land are regarded as held by traditional communities as a whole, where local                               
chiefs and traditional social systems, exercise trusteeship and administration over land on behalf of the                             
people in the area, as opposed to statutory tenure. The village headmen appointed by the TAs at the                                   
village level are managing the land within their territory as well as making decisions regarding land                               
allocation to community members. Community land provides every member of a community to access                           
a piece of land, registered in his or her name. Customary land rights can be either residence, farming                                   
or ‘other form of customary tenure’. Rights are allocated by the Chief and thereafter ratified by the                                 
land board. One must apply in writing for a customary right, and once a land plot is granted under the                                       
Communal Land Reform Act, a certificate is issued, guaranteeing the use of the land in perpetuity, and                                 
the right to inherit the land. The right to the land is held for life, and land that is already rightfully held                                           
by someone cannot be granted to others. The individual holder of a land right certificate, can transfer                                 
the certificate right to others, or leave it to the surviving spouse or children. Children are chosen                                 
according to customary law. The size of land distributed, is decided by the head chief of the                                 
community. Some land is reserved for common usage and cannot be allocated. (24).  
 
Communal land used to not be surveyed, which meant that it was unregistered, unlike the freehold                               
land, which is registered in the Deed Registry in Windhoek (World Bank). This often lead to tenure                                 
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 insecurity and poor land management. In order to reduce tenure insecurity, the government of Namibia                             
introduced the registration of land rights in the communal areas through the Communal Land Reform                             
Act 5 of 2002. The Communal Land Reform Act stipulates powers of the Traditional Authorities and                               
Land Boards in the administration of communal lands (World Bank).  
 
The relation between customary and statutory law in Namibia 
 
The different Traditional communities in Namibia are governed by different sets of customary law.                           
This law is not codified, but has been attempted to be ascertained through the respective Traditional                               
authorities and community members stating it themselves (see Hinz 2010, 2014 and 2016).  
 
While Namibia is also centrally governed by the Constitution and by statutory laws passed by the                               
parliament, the customary laws play an important role in determining matters within its jurisdictional                           
area. This includes among others matters of marriage, inheritance and land tenure. The customary laws                             
are recognised in the Constitution and are valid to the extent that they do not conflict with the                                   
Constitution ­ they can be repealed if deemed unconstitutional (Girma 2015). The customary law is                             
governed by statutory law through a variety of parliamentary Acts (Girma 2015). As an example the                               
Traditional Authority Act of 2000 acknowledges the different Traditional Authorities ­ though not all                           
of the existing ones are recognised (Mendelsohn 2008). Even though constitutionally acknowledged,                       
the customary laws within Namibia can be seen as informal institutions which organize local social                             
behavior. 
 
Customary tenure 
 
Customary tenure is recognised in the Constitution, Traditional Authority Act, 2000 and the CLRA,                           
2002 (Girma 2015). Through these Acts, statutory law governs customary tenure, while other Acts also                             
have an effect, e.g. the Married Persons Equality Act of 1996 (ibid.) Beyond these provisions,                             
customary law determines the allocation of land in the specific areas (source).  
 
1.3.3 The Communal Land Reform Act of 2002 
 
The Communal Land Reform Act became operational in 2003. It is divided into five chapters which                               
deal with Communal Land Boards, Communal Land Areas, Allocation of Rights in respect to                           
Communal Lands and other general provisions. 
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The CLRA directs the governance and allocation of rights to the Communal Land Areas. The Act is                                 
concerned with customary rights (land for customary use e.g. residence), leasehold rights (land for                           
commercial use) (Girma Case study). Furthermore, Land Boards may allocate occupational rights to                         
public service bodies (Amendment 2009). 
 
Following the introduction of the Act, the Traditional Authorities remain the allocators of Customary                           
Land rights (CLRA, 2002 and Malan, 2009). However the Act created Communal Land Boards                           
(Boards or CLB), which are to ratify the TAs allocations and cancellations of customary land rights                               
(Malan, 2009). The Act also introduces formal registration of land rights, and the concept of leasehold                               
rights. 
 
Customary Land rights are generally allocated according to customary law, but the CLRA sets out a                               
variety of overarching rules (Girma case study p 9­10). These include size of land, process of                               
registration and who can register (ibid.).  
 
Land boards 
 
The Act introduces Land Boards. While the Chief/TAs allocate and cancel customary rights, the Land                             
Boards must ratify that the decision is in accordance with the CLRA, in order for the right to be valid                                       
(Girma Case study p 8). The Land Boards also provide an option for complaining over the TAs                                 
decisions (Thiem, 2014).  
 
The Land Boards can govern areas of different size, and have several traditional communities within                             
their jurisdiction (Malan, 2009). The Land Boards are comprised of different members representing                         
various interests. There are 4 public workers assigned by the 4 associated ministries respectively                           
(ibid.). Other members are: representatives from all TAs within the Board’s area; regional officer(s) of                             
the affected region(s); a representatives of the farming community; representatives of conservancy/ies                       
if any exist in the area; and 4 spots reserved for women. Of the women, 2 must be local farmers, and 2                                           
must have Board­relevant experience (ibid.).   
 
Registration of customary land rights 
 
The Land Boards are to register the rights they ratify. Registration is also done of existing rights, so                                   
that those who already hold customary land rights must register their rights (Malan, 2009). The starting                               
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 date for registration was March 2003, and registration was to be done within 3 years. However, the                                 
deadline has been repeatedly extended, and in 2014 it was extended indefinitely (Malan 2009 and New                               
Era 2016) 
 
Registration is argued to provide more security but it is not equivalent of ownership of land: the State                                   
continues to own the land, the holder cannot sell it nor mortgage it (Werner, 2008: 14) 
 
The Ministry of Land and Resettlement (MLR) of Namibia argues in their booklet on registration of                               
Communal Land rights, that the lack of registration allowed for disputes over land and borders (Mejis                               
and Kapitango, 2009: 6). Factors like irregularities in the allocation and double allocation (allocation of                             
the same land to more than one applicant) caused these disputes (ibid.) 
 
In the booklet it is explained that registration will benefit communities and authorities by providing an                               
overview over land. This makes it easier to know which land is unused, to find land for common                                   
grazing, and to avoid double allocations ­ thereby reducing land disputes.Furthermore, disputes will be                           
easier to settle, as rights to, size and borders of the land etc. are registered (Mejis and Kapitango,                                   
2009).  
 
The benefits of registration to the individual land holders, is mainly explained as security over land.                               
The security entails that land cannot be claimed by others, descendants can inherit the land, and land                                 
holders will be compensated if the government expropriates the land (Mejis and Kapitango, 2009: 11                             
and 22). 
 
A measure is instituted to ensure that people register their land; Land holders who do not register in                                   
time will have to reapply for their rights. Any land that is not registered is eligible to be allocated by                                       
TAs, as it will be seen as unused land (Mejis and Kapitango, 2009). This can be seen as necessary if                                       
the authorities are to have any use of the overview of allocated and non­allocated land that registration                                 
is argued to provide. However, as the deadline has not been reached, holders are yet to see                                 
consequences of unwillingness to register. 
 
Regulation on allocation and registration 
 
The CLRA sets out a variety of general provisions on allocation of rights (CLRA, 2002). Though the                                 
customary law determines the specific cases, the provisions of the Act must be followed, and are thus                                 
standard requirements that all areas must follow, regardless of their respective customary laws; the                           
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 decisions are only valid if the CLB has deemed them to be in accordance with the Act (ibid.). The                                     
provisions relate to the allocation and registration process, but also to inheritance and compensation. 
 
Communal land vests in the State and can therefore not be sold, and the Act makes it clear that no                                       
payment may be made for allocation of customary rights (Mejis and Kapitango 2009, CLRA 2002 sec                               
42). However, administrative fees may be charged for application, certificates etc. (ibid.). Furthermore,                         
customary rights as well as leasehold rights may be transferred if approved by the TA in the case of                                     
customary and the Board in the case of leasehold (CLRA, 2002: sec 38). When transferring land, it is                                   
allowed to receive a compensation for “any improvement on the land” (ibid. sec 40).  
 
The Act sets size limits of plots to be allocated, of customary land rights as well as on leasehold rights,                                       
on 50 and 100 ha respectively (Girma, 2015). The Minister of Lands and Resettlement may allow                               
allocations of land greater than this (CLRA, 2002). 
 
With regards to inheritance, the Act sets out regulations on what happens in the event of the death of a                                       
right­holder, where TAs must reallocate the right to the spouse, or children (CLRA, 2002: sec. 26).                               
This will be further explored later. 
 
Leasehold rights 
 
The Act also established the possibility of leaseholds of Communal Land. Unlike customary rights,                           
leasehold rights provide an opportunity to use communal land for medium and large­scale commercial                           
use. Leasehold rights are allocate by the Communal Land boards, with the consent of the TAs (Malan,                                 
2009). The rights are to be granted for unallocated communal land and the leases are to last for 99                                     
years. Leasehold rights are to be used if you need large amounts of land (Vigne, 2016). Since                                 
leaseholds tend to affect the land more, and applications are often made from people outside the                               
community, more precaution is taken (Mejis and Kapitango, 2009). Furthermore, an annual fee is paid                             
for leasehold (ibid.). However, as our analysis is concerned with the customary use of communal land,                               
leasehold rights are not within the scope of our analysis. 
 
 
Amendments 
 
Amendments to the Act have been made twice; in 2005 and 2013. The 2005 amendment mostly                               
concerns modifying definitions of concepts and of the respective communal land areas (Amendment,                         
13 
 2005). The 2013 amendment incorporates somewhat larger changes, as it enables Land Boards to grant                             
occupational rights to public services bodies as well as the Act restricts foreigners’ ability to acquire                               
customary land rights (Amendment ,2013).  
 
Summary of consequences of the CLRA 
 
● Land Boards established. Land Boards ratify TAs decisions on customary land rights, address                         
appeals of TAs decisions, allocate leasehold rights, and register customary rights allocations 
● Land board register the rights they allocate, and current land holders must register the rights                             
they hold 
● The non­customary rights to communal land are now all called Leasehold rights and are                           
allocated by the Communal Land Boards. 
● A number of general provisions to govern land allocations besides the customary law;                         
including size of land, process of registration and who can register. 
 
 
 
 
 
  
2.0 Methodology  
2.1 Introduction  
 
The following chapter reflects on the research strategy that has been employed throughout the project,                             
outlining our case study, and the literature and empirical data that guide our research. Finally the                               
chapter includes a description of our delimitations of research.  
2.2 Research Approach and Philosophical Standpoint  
 
This project employs an abductive reasoning in order to conduct a qualitative research, moving back                             
and forth between theory and data. The philosophical approach of the project is an interpretive                             
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 standpoint. As opposed to the positivist position, we are not seeking an objective truth or reality but                                 
rather exploring the various arguments on the issue at hand and looking at what types of conclusions                                 
can be made (Delanty, 2003).  
The interpretive approach provides us with insight into how the understanding of the CLRA is                             
constructed focusing on the interactions between the landholders and the TA’s. Utilising an interpretive                           
approach in our project enables us to conduct a qualitative study that makes use of interviews,                               
observations and analysis of existing texts, including reports and journals, and which provides us with                             
a great level of depth (Delanty, 2003).  
Throughout our research process of collecting and analysing data, we have slightly changed the focus                             
of the research question and consequently been working on the working questions, modifying and                           
changing them throughout the research progress.  
2.3 Research Strategy 
Our project in International Studies is conducted as a case study, our case being the implications                               
communal land reform in Namibia, more specifically the process of land registration. A case study                             
allows the researcher to examine the real life implications and consequences of a policy, project,                             
institution, system, or such, by focusing on the many complex dimensions and context specific                           
elements that interplay (Hesse­Biber and Leavy, 2011).  
 
Our research utilises this strategy in order to unveil the elements that shape the public policy of land                                   
registration in Namibia, such as the relations between the many stakeholders, or the interactions                           
between informal and formal realms. The CLRA, established in order to address disputes on land                             
allocation and governance, operates within a context of traditional local communities that are                         
increasingly being interfered upon by a central actor, the state. Along with issues such as poverty or                                 
predation; the historical context also influences the distribution of land. Ethnic interests, political                         
affiliation and gender power relations all become factors that affect secure rights to land. In our study,                                 
we expand on the qualitative social research in order to acquire a holistic view of our case.  
 
This indicates that, rather than primarily employing methods to analyse our problem area, we follow a                               
research strategy independent of disciplinary, theoretical or pragmatic orientations in order to dissect                         
the elements that interplay in the land reform process (Hesse­Biber and Leavy, 2011). We aim to                               
identify how such orientations may influence policies or notions, without necessarily attributing an                         
operational role to the theories, but rather letting them work as analytical tools guiding understanding.                             
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 For instance, if mainstream notions of ownership can be applied to our case; how the CLRAmay carry                                   
traces of a privatisation policy; or how influencing the international discourse on development is. Our                             
belief is that the questions we ask in order to proceed with our research have as much effect on the                                       
product, as much as the product has on them. Such a correlation between the process and the product                                   
allows for reflexivity on research topic (Hesse­Biber and Leavy, 2011).  
 
Lund (2014: 224) describes a case study as “an edited chunk of empirical reality where certain features                                 
are marked out emphasised and privileged while others recede into the background” . A case study                               
must be seen as a specific and concrete event, of which generalisation, abstraction and theorising is                               
done to achieve knowledge. Lund sees generalisation as attempting to represent events, experiences                         
etc. by a sample, and be able to identify a larger pattern based on the data. Abstraction looks for hidden                                       
relations to describe observations conceptually, with the qualities that are not contextual. Theorising                         
combines the learning from the latter two in an attempt to learn something general of the concepts out                                   
of the studied context (ibid). Therefore it is not the events themselves that is the case; how the                                   
researcher generalises, abstracts and theorises turns it into a case. Bearing in mind these outlines is                               
necessary in order to meticulously shape what our case study entails. Our initial observations, which                             
are concrete and specific, need to be linked to concepts, patterns and theories.  
In our case, the concrete and specific is the land reform in communal areas, with the aim of giving land                                       
to individuals or households. Identifying patterns in these observations allows us to generalise: the TAs                             
accepting payments for the allocation; customary law exposing certain individuals to insecurity;                       
establishment of formal institutions that administer land issues. Patterns of conflict can be identified                           
between the actors involved. This leads us to abstraction, so that we can define our case through                                 
concepts: recognition of rights, access to property, secure property, political power, formal and                         
informal institutions. We apply abstract concepts to create entities in order to better describe and                             
understand the interactions. In terms of theorising, the holistic nature of our case study means that there                                 
is a greater focus on the heterogenous nature of concepts than on concluding something universal about                               
e.g. property rights. As such we try to refrain from universalising, but explore what theories can and                                 
cannot do. 
 
Our notion of our case is that it has patterns, limits and characteristics unique to its context, and it                                     
operates and exists independent to our research. The communal land reform of Namibia is one of a                                 
kind, and the advantages or hindrances surrounding the issue are unique to Namibia. Generalisations                           
and abstractions can be made on the happenings, but findings of this case cannot be applied directly to                                   
other cases without modification. Our concepts, such as the formal and informal institutions, operate on                             
16 
 different structures in different places, even within Namibia. Therefore, our case study can be classified                             
as one of intrinsic nature, as we explain and interpret a particular case.  
 
An intrinsic, particular study of the case facilitates a detailed explanation of varying standpoints,                           
stakeholders and context. Other types of case studies could be used for generalising or providing                             
insight into a larger topic, or investigating a larger phenomenon through a combination of multiple                             
cases. Our case can be utilised for further research with such purposes too; however on its own it                                   
serves for explaining the very specific situation of Namibia. An all­encompassing research of a                           
particular case can avoid simplification, as most attempts to generalise can result in that. Even though                               
it is easier to reach theoretical conclusions through generalisation, it is harder to apply it to the                                 
particular (Hesse­Biber and Leavy, 2011).  
 
2.4 Selection of Sources and Empirical Data 
Literature review, ​selection of sources  
This project uses a variety of sources including journal articles, scholarly books and reports from                             
private organisations. Furthermore, the Communal Land Reform Act of 2002 as amended, is used, as it                               
is a central unit of our analysis. 
 
Scholarly texts; journal articles and books 
The scholarly material has mostly been used for the theoretical background. Descriptions of schools of                             
thought within property rights, ownership, statutory law and customary law provides theoretical                       
concepts which may be utilised as analytical tools. Furthermore, several case studies conducted in                           
Namibia are utilised to answer our research and working questions, which contain their own                           
quantitative and qualitative data such as statistics or interviews. Relevant data from articles have been                             
incorporated into our research when seen necessary. 
 
Reports funded and/or published by organisations 
When assessing what the purpose of and motivation behind the CLRA is, texts that are associated with                                 
the Ministry of Land and Resettlement, have been used. The association is necessary because this                             
project is concerned with what the purpose has been argued to be by the government, rather than                                 
speculations on underlying motivations. Many of these texts are however funded and/or published by                           
organisations, which seem to play a large role in disseminating government publications, evaluating                         
initiatives and sensitising stakeholders. Similar texts have been chosen to help get a better                           
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 understanding of the meaning of the different provisions of the Act. In this case, the association with                                 
the Ministry is necessary to ensure credibility of the interpretation of the legal text. 
 
When assessing effects and execution of the Act’s provisions, this project largely relies on                           
non­scholarly reports done by various organisations. This is a choice of necessity, due to the low                               
availability of scholarly data as well as official government data. The reports we have used are mostly                                 
based on qualitative data, such as interviews with stakeholders. Some quantitative data is also                           
available. 
 
Legal documents 
The Communal Land Reform Act of 2002 as amended is a focus of our analysis, and is the only legal                                       
document we refer to. It enables us to describe the legal setting of customary tenure in Namibia. The                                   
CLRA is the most recent act governing communal land in Namibia. Its introduction of major measures,                               
such as registration of land rights and the creation of Communal Land Boards, makes the CLRA a                                 
useful point of departure to discuss perceptions of ownership of communal land.  
 
In 2010, a new bill was drafted, which would concern both communal and freehold land, and e.g.                                 
change the responsibilities of Land Boards (Werner 2010). However, it has still not been passed.  
 
Interviews 
Especially due to the low amount of data, this project has used interviews, over Skype™ and via                                 
written correspondence. The information obtained is related to very new provisions on which data was                             
unavailable as well as on de facto situations (as opposed to what is simply stated in the CLRA). The                                     
information is obtained from Piers Vigne, an agricultural economist and advisor to the government of                             
Namibia. He is based in Namibia and has been working in the field for more than 20 years.  
 
Limitations of sources 
Certain limitations are unavoidable in our project, especially in terms of bias, as we have used 
newspapers such as the “Namibian” which might have a certain political agenda. Furthermore we have 
struggled to find official data and empirical observations. Instead we have had to rely on the research 
conducted by organisations.  
 
2.5 Concepts 
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 Ownership: ​Ownership of land implies the ability to use, control, transfer or otherwise enjoy a land                               
parcel as long as the given law allows the activities (FAO, 2002). 
 
Land tenure: ​The term “land tenure” is generally used in frameworks of law systems, referring to the                                 
legal regime in which an individual is said to “hold” (own) the land. Land tenure is an institution,                                   
where rules are invented by societies in order to regulate and determine who can use what resources                                 
and for how long, as well as under what conditions. The Food and Agriculture organisation (FAO) and                                 
the United Nations (UN) defines land tenure as the “relationship, whether legally or customarily                           
defined, among people, individuals or groups, with respect to land” (FAO, 2002). Land tenure plays an                               
important role in political, economic and social structures, as it often becomes a multi­dimensional                           
player, taking aspects into account that often are ignored. Land tenure is categorised as either private,                               
communal, open access or state. Rules of tenure define how property rights in land are to be allocated                                   
within societies (FAO, 2002).  
 
Customary land rights/tenure:​Customary land rights to land in rural areas, are usually created in line                               
with their traditions as well as the ways in which the community leaders allocate land use rights to the                                     
community members (FAO, 2002). Customary land rights regulate the rights to utilise a piece of land                               
that arises through customary practice rather than through written codified laws. Community land                         
refers to land that has long been owned, managed, held, and/or used by local people (Focus on Land,                                   
2016) 
 
Private property: ​Private property refers to the allocation of property to private legal persons to                             
transact, use and manage as they please (FAO, 2002) 
  
Access: ​When you have access, you have the right to use land and its natural resources. This includes                                   
the rights for e.g. grazing, growing crops and gathering minor forestry products. This means that you                               
get the right to decide on how the resources should be used, securing that you have the opportunity to                                     
benefit financially from the sale of crops etc. Access to land for the rural poor is based on custom and                                       
enhanced by laws (FAO, 2002). 
 
Security/Tenure security: ​Tenure security implies a person’s right to a specific area of land,                           
recognised and acknowledged by others, as well as protected in cases of specific challenges. People                             
without tenure security may experience confronts by competitive claims, which can result in eviction.                           
Without security of tenure, households do not have secured access to farming, which challenges the                             
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 ability to secure a sustainable rural livelihood. The term “tenure” signifies the relationship between the                             
tenant and the land. (FAO, 2002) 
   
Land registration: ​The process of recording rights to land in a public register, where information on                               
rights, location and their holders are indicated (FAO, 2002). The purpose of land registration is to                               
enhance land tenure security, ensuring customary rights, which protects the owner from invasion by                           
thirds parties (Focus on land, 2016). 
 
Land titling: ​Land titling provides individuals as well as families with formal property rights for land                               
which they have formerly occupied, but informally or on the basis of customary land tenure. It is                                 
argued that when providing formal titles, it increases the security of land tenure, as well as supports the                                   
access to credit. (Wikipedia) 
  
Freehold land: ​The right to full private ownership of the property and land on which it stands. The                                   
owner of the land has no restricted time limit to the period of ownership and is free of any obligations                                       
to the state, besides payment of taxes and observance of land use control imposed on the land by the                                     
state in the public interest (Focus on land, 2016).  
 
Commonage: ​Common land which is open and unfenced hereby available for everyone in a                           
community to graze their animals.  
 
2.6 Delimitations of Research 
In the following section we will explain the scope of our research and the set boundaries of the project.                                     
First off, we have set the geographical boundaries of our study to be within Namibia, and we solely                                   
focus on communal land.  
We do not focus on one specific region within Namibia because the CLRA is valid to all communal                                   
land in Namibia. Our research investigated the formalisation of land rights, and since the CLRA is a                                 
centralised act which formalises and synchronises governance of land rights, we need to approach it as                               
a whole, consisting of several heterogenous areas. 
We chose not to include freehold land because the two land systems of communal and freehold land                                 
are completely different in terms of ownership and how they are governed. The dynamics in freehold                               
land are irrelevant for the purpose of our analysis which aims to see the effects of registration, a                                   
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 process only existing in communal land. Had we included freehold land, the focus might have shifted                               
to be a study of the difference between the two forms of land. 
We have chosen to pick out a defined group of people directly affected by the communal land reform                                   
act to showcase some of the implications the reform has had on this group. We have chosen widows                                   
who are considered a vulnerable group in terms of access to land and sensitive to land rights. The                                   
widows are a group for whom we can analyse the effect of formalisation. We have not chosen to                                   
analyse all vulnerable groups as a whole, because the aim of our research is not to generalise and make                                     
larger conclusions about the implications of the reform in general. Instead we use the widows as an                                 
example from which we can understand the interaction between formal and informal institutions as                           
well as showcase the various effects of formalisation. 
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 3.0 Theoretical framework 
3.1 Introduction  
In this section we will discuss relevant theories related to land. Different understandings of ownership                             
and property rights will be presented, as well as theories concerning different ways of utilising land in                                 
an economic or social perspective. The chapter delves into conceptions of ownership and property                           
focusing on a liberal understanding of these, as privatisation of land is a dominant feature in the                                 
international debate on development strategies, as for example seen with the World Bank and IMF                             
(Izumi, 1999). We wish to utilise the theory to regard whether Namibian land reform conforms to                               
similar thinking and in the case that it does not, unravel the notions as they exist in the context of                                       
Namibia. After a more general introduction to the history of private ownership and focus on A.M.                               
Honoré, the section continues into a debate on formalisation of property rights using the theory                             
proposed by Hernando de Soto. 
 
3.2 Selection of theories  
As early as Aristotle, property rights were claimed to be a natural human desire, distinct from 
selfishness, which would settle disputes between individuals and direct them towards their own goals 
and own material good fortunes (Fleischacker, 2013). Such ownership over property can be of interest 
to private or public entities: the former being the individual or households, and the latter being groups, 
or direct open access (Ellickson, 1993).  
 
John Locke, in a similar vein, reasons that the private ownership of property not only ensures survival,                                 
but also allows for the realisation of individual will (Ellickson, 1993). He conceptualises property                           
rights as an extension of our freedom to act as we wish, often using ‘property’ interchangeably with                                 
‘liberty’. Liberal thinkers such as Smith and Kant also connected property to freedom, and the ability                               
to employ and express it (ibid). From this line of thinking, it can be said that ownership makes it                                     
possible to act in our own terms, according to our own values and wishes, without having to answer to                                     
others. Many claims have been made on the ownership of any resource as ​the primary element of                                 
individual freedom, as it economically secures people from other individuals or the state seizing their                             
property (ibid.). “The private ownership of any valuable resource [...] a bank account, a pension, or a                                 
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 professional license ­ can confer the economic independence that permits genuine political and social                           
choice.” (Ellickson, 1993: 1315). 
 
Honoré offers a liberal account of ownership through 11 rights, duties and principles with respect to                               
land. His overarching definition of ownership rests on the premise that “If ownership is provisionally                             
defined as the ​greatest possible interest in a thing which a mature system of law recognizes, ​then it                                   
follows that, since all mature systems admit the existence of ‘interests’ in ‘things’, all mature systems                               
have, in a sense, a concept of ownership.” (Honoré, 1993: 370). He further stipulates the existence of                                 
common features of ownership which transcend any system. These are incorporated in the display of                             
11 incidents of ownership which include: The Right to Possess, The Right to Use, The Right to                                 
Manage, The Right to the Income, The Right to the Capital, The Right to Security, The Incident of                                   
Transmissibility, The Incident of Absence of Term, The Prohibition of Harmful Use, Liability to                           
Execution and the Residuary Character.  These incidents work together and are explored below:  
 
1)​    ​The Right to Possess 
Refers to the exclusive control over a thing; either by means of remaining in control or by being placed                                     
in control. It asserts that others should not interfere without permission. However this does not infer the                                 
right to exclude certain persons, particularly officials who “have the right of entering on private land                               
without the owner’s consent for some limited period and purpose”. The right includes remedies to                             
obtain, keep, get back the land. 
 
2)​    ​The Right to Use 
The right to use and enjoy the land. This right is closely linked to the management and income of the                                       
land. 
 
3)​    ​The Right to Manage 
This right refers to the management of how is land used and by who. Although this somewhat depends                                   
on legal powers, the power to admit others to one's land, to use one's land, and to determine the limits.                                       
Furthermore to contract the use and exploitation of the thing.  
 
4)​    ​The Right to the Income 
​Income in this sense is to be seen as the mere use or occupancy of the thing; having the right to enjoy it                                               
for free can be considered income. 
 
5)​    ​The Right to the Capital 
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       Refers to the liberty one has to consume, waste or destroy the thing or to transfer the thing.  
 
6)   The Right to Security 
​Ensures an indefinite ownership by choice, precluding the owner is solvent. The transmission of the                               
ownership should be consensual. This does not deny the possibility of compensated expropriation of                           
land by the state or public authorities.  
 
7)    The Incident of Transmissibility  
​The Incident of Transmissibility is not a right because it does not include the choice of the deceased                                     
owner, it refers to unlimited duration by transmitting property. This could therefore be considered of                             
economic interest to the deceased owner. 
 
8)​    ​The Incident of Absence of Term 
      Refers to indeterminate interest where no term is set. (i.e not a lease) 
 
9)​    ​The Prohibition of Harmful Use 
​Refers to the limitations and conditions of usage which ensure that other members of society are not                                   
harmed.  
 
10) ​ Liability to Execution 
    ​The existence of debt by liability. Liability of the owner's interest to be taken away from him for debt.  
 
11)​ Residuary Character 
When interests in a property expire or are abandoned the corresponding rights are vested by somebody                               
else; they are passed to, or the ability to pass them on, is passed to someone else. According to Honoré,                                       
giving up interests must be to the owner’s benefit. 
 
Many liberals argue that full ownership is essential for a free society. It is further agreed that to have                                     
full ownership one needs a bundle of rights, as seen in Honorés disposition of 11 incidents of                                 
ownership. However, what is perhaps missing is the acknowledgement of the complexity of how rights                             
are divided in society. Particularly with regard to​who holds the rights, powers and liberties. Ownership                               
may be more disintegrated than a liberal account offers. This will be witnessed more clearly in the                                 
analysis of our case study. 
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 Thinkers such as Marx and Engels emphasise the inequalities that ensure from the institution of private                               
ownership of land, as it encourages competition among people and causes distrust among social actors                             
(Ellickson, 1993). However, the supporters of private land claim it promotes economic growth,                         
political stability and individual liberty (ibid). 
 
The immobile asset of land is seen as crucial for economic growth as it is the main necessary capital                                     
for agriculture, however rights to land have historically been poorly delineated especially in some                           
developing countries (Galiani and Schargrodsky, 2011). Secure property rights are claimed to generate                         
economic growth, as such rights encourage investments and entrepreneurship, and ensure gross capital                         
formation (Williamson and Kerekes, 2011). It has been argued that the economic development of a                             
country is firmly connected to the securing of property rights (Williamson, 2010). However, various                           
mechanisms of protection and enforcement are necessary against the sources of insecurity, which                         
Williamson and Kerekes call either public or private predation (2011). The first refers to the seizure of                                 
property by the government, while the latter is the individual’s appropriation of each other's property.                             
It is crucial to counter such predations in order to secure property rights. Speculatively, by constraining                               
either government or individuals behaviour, the state can protect individuals against both.                       
Constitutional constraints can govern both the citizens’ and government’s behaviour.  
 
A large amount of literature on economics argues that there is a positive correlation between formal                               
property rights and economic development (e.g. Joireman, 2008, Galiani and Schargrodsky, 2010).                       
This empirical evidence supports the famous argument of Hernando De Soto. In de Soto’s book                             
“Mystery of Capital” (2000), he argues that formally establishing titles of property is necessary in a                               
market economy and will assist poor people’s development. 
 
According to de Soto, one of the most important factors related with economic development is the                               
presence of secure and well defined property rights (Williamson, 2010). De Soto’s main arguments are                             
based on the idea that if a developing country wishes to succeed economically, property rights, on the                                 
premise that they are well defined, secured and formally entitled, need to be allocated to the poor and                                   
be enforced (ibid). This will provide the poor with the ability to create wealth by the process of turning                                     
the “formal” ownership into capital, which de Soto sees as a crucial factor for economic development.                               
Williamson (2010) argues that de Soto provides two testable hypotheses: that secure property rights                           
lead to development and that these property rights can be secured through land titling. 
  
The World Bank provides a similar argument (Gilbert, 2002). De Soto explains that the introduction of                               
titles will help the poor, because it will create a housing market outside of their immediate relations as                                   
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 well as providing access to credit (ibid.). Williamson (2010) remarks land titling as an example against                               
private predation, however legally distinguishing land through such practices only, does not necessarily                         
enforce a system of property. Protection against private predation through contracting institutions,                       
seemingly has a weak effect on financial development, whereas the constraints on government                         
expropriation increases economic growth and investment (Williamson and Kerekes, 2011).  
 
However, informal processes also play a critical role in establishing property rights. Concurrently,                         
security can be ensured through private mechanisms such as norms, customs, traditions and beliefs.                           
These are crucial to an individual’s daily behaviour, and they can establish and govern property                             
without the need of government, law and legal systems. Benson (1989) has shown how customary law                               
has been successful in establishing these rights in some ‘primitive’ societies. Voluntary cooperation                         
was possible in these communities as individuals respected each other’s property, and feared                         
condemnation. The informal institutions emerge impromptu, unlike the centrally designed and                     
mandated formal constraints. They “arise from the ground up; are based on norms, customs, and                             
traditions; and allow for an evolutionary process that reflects the local conditions of a society.”                             
(Williamson and Kerekes, 2011: 102). Individuals are more likely to prefer private enforcement                         
mechanisms as they operate in local communities of shared values, culture, norms, including trust and                             
respect (Williamson, 2010).  
 
De Soto claims that the informal rights to property need to be formalised and codified into a legal                                   
system. The clear, written formulation of such undistinguished rights increase the benefits, that are                           
mostly associated with access to capital and investment. Property titling is therefore acknowledged as                           
an effective form of establishing property by the government. Williamson (2010) notes a variety of                             
researches on land titling that flexibly raise the questions of land tenure security; levels of investment,                               
productivity, capital formation, credit availability; rights to inherit, transfer, exchange, lease in                       
different parts of the world. These researches focus on agrarian land as an asset which can be                                 
collateralised. Although some of these works can trace positive economic influence due to the                           
formalisation and registration of rights, these seemingly are not fundamental components of securing                         
property (Williamson, 2010). Informal, local mechanisms provide similar and significant incentives for                       
investment. Instrumentalizing the already existing local rights without state intervention may even be                         
faster and more efficient than formal titling (ibid).  
 
Furthermore, while on the subject of customary practices, it is important to acknowledge that they are                               
part of a social context and embedded in social relations. The distinction between spontaneous and                             
organised coordinations between individuals has been made in existing literature, and the property                         
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 rights institution is perceived as a component of human interactions, but not necessarily as a product of                                 
human design (Williamson, 2010). Culture, as it is embedded in human interactions, can immensely                           
affect how formal institutions operate in different countries. Fitzpatrick (2005: 453) explains that due                           
to this embeddedness, there are consequences to the attempts at changing customary practices, and                           
therefore criticises the assumption that “individualised State­enforced land titles” are a natural                       
necessity. It has been argued that too great interventions, may be ignored in practice, as a change of                                   
law does not inevitably cause social change, especially in ‘Third World’ circumstances (ibid.) Instead                           
interrelated and interacting factors,including law, produce governance (ibid.). 
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 4.0 Analysis 1 
4.1 Introduction  
 
In the following chapter the customary land­hold rights gained in virtue of the CLRA will be                               
explained, and they will be scrutinised through the lens of Honore's 11 incidents of ownership as                               
described in the theory chapter. This theory is utilised to consider aspects of ownership and to                               
determine which aspects of ownership the communal land rights ensure, in order to see whether it                               
creates an incentive for investment. The following analysis is based on the formulations of the CLRA,                               
including explanations of these as described in the Guide to the CLRA byMalan 2009. Thereafter, the                                 
chapter directs attention to de Soto’s theory on privatization and formalization of property rights in an                               
attempt to identify the links it may have to the Namibian situation. 
 
4.2 Honore's 11 incidents of ownership located in the CLRA  
 
The right to use and manage 
In the case of Namibia, a customary right is very much about use; usufruct rights. The land holder has                                     
the right to use the land. However, customary rights are assigned to a specific type of use, and the land                                       
is only to be used according to this. If the land is used “predominantly for a purpose not recognised                                     
under customary law”, the Chief or TA may cancel the right (CLRA, 2002: sec 27). Therefore,                               
determining how land may be used does not belong to the right­holder; this right is determined                               
according to the Act. The land is to be used for customary tenure, which currently only includes                                 
farming and residence (Malan, 2009). Nor may the landholder completely determine who uses it;                           
though several people may work on the land, and it is the holder who determines their access, the                                   
holder him/herself may not completely give or lease away the right to use. If land is not used for more                                       
than three years, the right may be cancelled (Malan, 2009). It may be argued that holding a customary                                   
right gives the right to use, but not the right to manage.  
 
The right to income and capital 
It can be argued that customary right­holders do not fully have​the right to capital​. Though holders are                                   
able to arrange a transfer of customary rights, and even to receive compensation for improvements                             
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 made on the land, the right­holder may not destroy property on the land when vacating it (CLRA,                                 
2002: sec 40). The right­holders have the right to the income; to enjoy the land as well as reap the                                       
product of e.g. farming.  
 
The right to security, The Incident of Transmissibility and The incident of absence of term 
Communal land may only be occupied and/or used if a right is granted under the Act. While there                                   
have formerly been many instances of land disputes, the registration initiated by the CLRA, is meant to                                 
ensure the right to security as well as it shows an absence of term. Once the right is allocated and                                       
registered, it is held for life and the holder cannot lose the land to someone else, but may consensually                                     
transfer it. Nor will the holder risk expropriation by the government without just compensation (CLRA,                             
2002: sec 16 and Malan, 2009). However, as mentioned, rights can be cancelled if the holder does not                                   
use the land according to the Act. 
Furthermore, there are provisions in place which secure the land, for example eviction and legal action                               
against illegal occupants (CLRA, 2002: Sec 43). When the land holder dies, the Act allows TAs to                                 
reallocate the land to heirs. The existence of inheritance is an existence of ​transmissibility​, which,                             
combined with the fact that the land rights are for life, provide an indeterminate interest in the land. 
 
Prohibition of Harmful Use  
The act includes limitations and regulations in regard to land. Existing regulations prevent exploitation                           
of resources, for example curbing and preventing soil erosion (Malan, 2009). Furthermore, the                         
prohibition of fencing exists to prevent land grabbing.  
 
Liability to execution  
Does not apply to communal land because it is vested in the state and thus cannot be used as collateral.  
 
Residuary Character  
In the case of Namibian customary rights, interests of e.g. using the land do not exist separately from                                   
the holder of the land because the land may not be leased. However, the holder of the land may still be                                         
argued to be the benefitter when someone else gives up their interest. Honoré acknowledges that                             
attempting to identify an ultimate residuary may lead to the State seeming to be the owner. Applying it                                   
to our case, this could even hold true for the TA. In the case, where the holder gives up the right, the                                           
TA must determine who shall have the right for the future. However, the TA does not get the right to                                       
use land itself, but merely reallocates it, and we can therefore argue that the TA is not the owner of the                                         
land.  
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 It can be concluded that, according to Honorés concept of liberal ownership, customary rights to                             
communal land are not an example of liberal ownership. The right­holders do have some of the rights                                 
that Honoré touches upon, but do not have a full ownership in the liberal sense. Neither do the TAs and                                       
the state who have the power to allocate and regulate use, but not to use the land themselves. This                                     
illustrates that ownership in communal lands is more complex as there are several stakeholders.  
4.3 Registration and economic development; the Namibian case               
viewed through the assertions of Hernando de Soto 
 
De Soto’s theory is highly influential in the debate on property rights theory, and has been widely                                 
discussed by development scholars in the field of land rights, and this makes it both interesting and                                 
relevant to apply it to the case of Namibian land reform. The most apparent difference between de                                 
Soto’s suggestions on land titling and the Namibian practice on ensuring land rights is that Namibia in                                 
fact does not apply de Soto’s recommendations on titling land to individuals. The CLRA is more                               
focused on the practice of land registration, which differs to the one of land titling.  
 
De Soto argues for formalisation of ownership and for adequate documentation of the ownership                           
(2000). To some extent, this is what is being implemented with the registration of land rights in                                 
Namibia. The land rights are written down, and a certificate is issued. The claims to land end up, at                                     
least in theory, undisputed as the catalogue of registration will determine who has the right to a given                                   
piece of land. However, de Soto argues that the documentation is necessary for the sake of                               
representation; being able to represent our assets enables us to turn them into capital (de Soto, 2000).                                 
This requires an ownership that enables us to sell our property and collateralise it. As we have clearly                                   
shown, the customary rights do not conform with a liberal sense of ownership, and do not enable these                                   
aspects ­ nor is this enabled for anyone in communal land. Thus, the registration formalises and limits                                 
doubt of ownership ­ but it does not provide the representation, which de Soto claims as necessary for                                   
turning assets into capital. 
 
Keeping in mind Williamson’s (2010) distinction between the two sides of de Soto’s argument, it can                               
firstly be concluded that the Namibian case is attempting to secure property rights via land registration                               
which includes some, but not all the parts of the land titling that de Soto argues for. It is a second                                         
question, whether the Namibian system secures property rights enough to still accomplish what de Soto                             
believes they will; economic development.  
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 Several speculations have been put forward on this. A symposium, by the theme of “Unlocking the                               
Economic Potential of Communal Areas” was organised in 2012 and was held to discuss ideas related                               
to economic development. Here, different arguments as to whether a registered title is necessary or                             
sufficient to ensure tenure security were presented. Assuming tenure security, there were different                         
assessments of whether tenure security alone will lead to investment, if the ability to collateralise                             
would, or if essentially other economic opportunities must be provided and the ability to collateralise is                               
not sufficient (see the varieties of papers presented at the symposium). Arguments were put forward to                               
show that the benefits of freehold tenure may be provided through customary tenure; e.g. The First                               
National Bank of Namibia has embarked on a so­called Pension Backed Home Loan Scheme which                             
acknowledges Communal Land Right Registration Certificate as proof of secure tenure and provides                         
holders access credit (Symposium, 2012). Thus, there seems to be alternative options of obtaining                           
credit, despite the lack of land as collateral. However, there is not sufficient data to conclude what the                                   
economic effects in terms of investment, income etc. of the CLRA have been. 
 
The importance of these alternatives may be viewed through the other purposes of the CLRA. As stated                                 
in the CLRA (2002) the communal land exists for the inhabitants of the area ­ especially the landless.                                   
At the symposium (2012), the Minister of Land and Resettlement emphasised this purpose of the                             
communal land and that reforming measures were not to be at the expense of the poor (e.g. p. ). The                                       
land expert Moyo criticises de Soto’s approach viewing land solely as an ‘economic commodity’, when                             
it also has social, political and cultural importance (Symposium, 2012). These aspects may explain the                             
search for alternative paths to development and why Namibia does not embark on a full adoption of                                 
land titling.  
 
4.4 Chapter conclusion  
 
From the preceding analyses it is clear that the Namibian situation does not entirely conform with                               
liberal ideas of property. The understanding of ownership in Namibia is not in the sense of a liberal                                   
ownership and is not absolute. Instead individuals have constrained rights to land, with                         
administrational rights vesting in authorities rather than users. 
 
Property rights theories, led by de Soto, argue for the necessity of land titling as land can be traded and                                       
gains value. Adding value to land by converting communal land to freehold land is seen as the optimal                                   
path to economic development. Namibia implements some aspects of this, but not all. While Namibia                             
formalises security through registration, land in itself does not have value. However, registration can be                             
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 used as a means to acquiring credit from banks. This illustrates that although Namibia does not follow                                 
de Soto’s argument to unlock dead capital by privatising, they show that credit can be accessed through                                 
communal land titles. Seen in the light of trends in development thinking, the CLRA and its fusion of                                   
formalisation and customary can be seen as a dynamic alternative to conforming with mainstream ideas                             
of modernity. 
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 5.0 Analysis 2  
5.1 Introduction  
 
The Communal Land Reform Act has been introduced with the aim of governing the allocation of                               
customary rights to lands. As such, it focuses on social equity, decentralisation of land and the                               
formalisation of customary rights. However, it can be argued that some elements of the Act interfere                               
further with local governance and organisation. The chapter that proceeds will analyse the ways in                             
which formal mechanisms, such as the Land Boards, in an attempt to codify and formalise the                               
unwritten rights to land, enforce constraints on informal institutions. Following an overview of the                           
different actors that either have influence on, or have been affected by the Act, we will analyse their                                   
interactions between formal and informal institutions. We will first highlight the position of TA, and                             
interpret their various responses to the Act. Then, experiences from people whose rights the CLRA                             
attempts to protect will be discussed, using the case of widows. Consequently, our analysis will                             
describe and interpret the impact of informal institutions on property rights, which our theory lists as a                                 
contributing factor for securing them.  
 
5.2 Stakeholders in CLRA 
 
Various actors can be listed as stakeholders in the land reform: the Namibian state, the Land Boards,                                 
landholders (households, farmers, grazers), traditional authorities (headmen, chiefs), development                 
partners, other civic or even international organisations. These actors are involved at many different                           
levels of the process, therefore it is useful to distinguish the ones that are more central to property                                   
rights and their securing. The TAs and the Land Boards can be seen as the main actors that establish                                     
and govern property rights. Such local and national governance mechanisms can secure property                         
against public or private predations. Issues related to tenure security could be listed as, but are not                                 
limited to: unfair distribution, illegal fencing, and eviction. The victims of such predation are important                             
actors too, as the secure property is intended for them. Unfair distribution, as it is instigated by the TA,                                     
would be an example of public predation. Illegal fencing, on the other hand, is an issue caused by the                                     
landholders’ will to secure their tenure, either rightfully or that which they expropriated against either                             
predation. As interesting as these are, due to limitations of availability of information and the diversity                               
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 of Namibian demographics, we chose to focus on just one example of right­holders. The example is                               
widows, as they exist in all areas and are afforded protection by the CLRA.  
 
As priorly mentioned, the securing of property rights operates simultaneously within formal and                         
informal institutions. These institutions can restrain the behaviours of actors, although the latter is not                             
integrated into legal framework and government policies. Our research remarks customary law as the                           
informal institution, through which the TA’s historically exercised ​allocation and​governance of land.                         
The customary law outlined the rules on who received and what could be done on the land, thereby                                   
informally guiding private and public behaviour. However, after the CLRA, the executive decisions                         
made by TA have to go through the ​ratification of the Land Boards and the ​registration of the rights.                                     
The CLRA, therefore, can be identified as a formal, overarching property rights institution over                           
customary law, allowing the Boards to make the final ruling. The relation between the formal and                               
informal institutions will become clearer in the upcoming section. 
 
Codification of Informal Institutions 
 
Historically, the informal authority endowed upon the TA had allowed them to govern access to and                               
use of land (Behr et al. 2015). However, attempts to formalise customary law has been practiced by the                                   
Namibian state (Girma, 2015). The constitution and statutory law acknowledges the role of customary                           
law in determining jurisdictional matters, as long as it does not conflict with the constitution (Behr et                                 
al. 2015). This shows how the Namibian state acknowledged the customary law into their formal legal                               
system, while maintaining its use within the informal realms. As customary law itself is not codified, it                                 
can be enabled in local communities even if it is not in line with the constitution. Therefore, formal                                   
institutions need to be involved when customary law raises disputes and requires repealing. In addition                             
to this, the relationship between traditional and state institutions are regulated by several secondary                           
laws and statutes. One of them is the the Traditional Authorities Act (TAA) 2000, which formally                               
recognises TA’s, outlining the prerequisites for formal recognition. The TAA outlines the TA’s                         
different responsibilities, functions and duties, as well as their boundaries of authority (Behr et al.                             
2015). The TAA is understood as a “tool to guide what the traditional authorities have to do” (ibid.).                                   
This clearly implies how the actors of the informal institution have been consciously integrated into                             
more formal frameworks even before land related issues. The conscious part of the integration is that                               
these formalizations actually enable the traditional governance to have legitimacy, and to perform in                           
their own communities accordingly to local understandings, yet they establish the state and the                           
constitution as a monitor over them. 
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 Behr et al. (2015) remark that land reforms can be implemented in ways that disregard the importance                                 
of either formal or informal institutions. However, the path taken by Namibia can be interpreted as a                                 
middle ground, which utilizes land registration in order to balance land access and customary rights.                             
They “[…] do not strip traditional authorities completely of their powers. Rather, they attempt to tackle                               
the often arbitrary dispossessions of traditional authorities […]” (Behr et al. 2015: 457). The                           
limitations brought down on TA’s with the CLRA can be seen in a similar vein as the earlier legal                                     
codification policies.  
 
Establishment of Boards and registering of already existing rules and regulations on land management                           
is a step towards formal institutions on property rights, but they are only instrumentalized after the                               
TA’s decisions. For instance, Land Boards ratify and validate allocations only after they have been                             
decided upon by the TA. Furthermore the registration of the already existing rights seems to be aimed                                 
at the protection of the individual against predation and even helps the governance of land as rights to,                                   
size and borders of the land are registered. Rather, such formal constraints are to be instrumentalized in                                 
cases where the (intended) landholder requires validation from a formal institution. It can be argued                             
that the ability to challenge and sanction TA’s decisions outside of the informal realm would                             
speculatively provide more secure property rights. This way, individuals could theoretically be secured                         
from both public and private predations, for instance against TA distributing land unfairly between                           
locals; or family members evicting an individual after their spouse’s death. Consequently, the informal                           
institutions on land and property in Namibia can be said to have space for their functions and agency.                                   
Formal institutions, on the other hand, are instrumentalized in order to audit those actions, ratify and                               
register them. Even though traditional leaders remain important actors in the land administration                         
procedure, they can be overruled by state authorities.  
 
5.3 Provisions for Secure Property Rights 
 
The introduction of the CLRA shows that Namibia’s government has taken a step towards a more                               
transparent, effective and accountable land registration system. On the other hand, trustworthiness and                         
respectability of TA as actors of the informal realm is questionable. It is noted that Namibia’s foremost                                 
vital challenges are the ones of corruption within the (both formal and informal) land administration                             
sector (FAO, 2011), as well as power conflicts among the head chiefs (Klerk, 2016). 
 
TA’s responses to the introduction of the CLRA 
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 Traditional authorities have had mixed responses to the implementation of CLRA, mostly in regards to                             
their authority over land and their political leverage, and further influenced by ethnic ties.  
 
Featuring qualitative interviews in their research, Behr et al. (2015) detail some statements made by                             
TA about their traditional right to the custodianship of the communal land, stressing their                           
administrative and jurisdictional power over it. A Nama authority disagreed that communal land                         
belongs to the state, resonating claims by other interviewees in southern Namibia, that the                           
implementation of CLRA vests control of communal lands to the state. The land board was remarked                               
to be a restraining state apparatus also by an Ovambo representative, arguing that the establishment of                               
the boards was an indirect way of stripping TA of their powers (ibid). A prince in the Caprivi region,                                     
Morra­Liswani, recently called for the removal of communal land boards, contending that “... There                           
cannot be two bosses in one area. The chief is the custodian of the land. He owns the land by the power                                           
invested in him by the people” (The Namibian, 2016). Traditional authorities allegedly stall the titling                             
process by cancelling or postponing meetings. Such statements illustrate TA’s concerns for losing                         
power in the local structures and governance, and that the formal constraints brought down on them                               
challenge their authority. On the other hand, hindering the process may be a signal of other concerns of                                   
TA, like maintaining some privileges, or rights that they practice.  
 
Critique raised against the CLRA by some TA’s also touch upon tribal interest, as not all tribes have                                   
lifestyles compatible with CLRA. Nama representatives claimed that state policies disregarded needs                       
of non­Ovambo people, as Ovambo are the largest ethnic group and have historically had close ties                               
with the government. Similar complaints were raised by the Herero and San communities, as they                             
renounced the guidelines for land allocation and claimed it was for the culture of the Ovambo (Behr et                                   
al 2015). Some of the TA in other ethnic groups like the Himba, Caprivians and Kavango completely                                 
opposed the land registration and communal land boards, which Behr et al. (2015) links to their weak                                 
ties with the government. Traditional authorities vary in the way they position themselves to the formal                               
interventions of the state, accordingly to who they trust, what they fear, what is respected. It can be                                   
claimed then, that such elements of the informal realm become important to consider in the governing                               
of local communities. However, the formalisation with the CLRA still is attempted to settle disputes,                             
caused mainly by TA.  
 
One main reason for monitoring over TA is shown to be the arbitrary nature of their administration of                                   
land (Behr et al. 2015). Both state officials and members of TA themselves reported cases where                               
headmen had favored some people due to political orientation, occupation, kinship or such; and it was                               
not possible to change such decisions because of the customary law. It was also reported that in some                                   
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 regions and cases, gaining the headman's favor by paying them a certain amount of money, considered                               
rather a gift, was also possible. 
 
New investigations made by the Ministry of Urban and Rural Development, shows another reason for                             
the formal constraints (Klerk, 2016). The amount of local authorities involved in illicit sale and/or                             
allocation of land without following the ministerial procedures are increasing. Land sold without                         
ministerial approval has significant impact for the government. Minister of Urban and Rural                         
Development Sophia Shaningwa calls for action, demanding the government to start to critically                         
analyse these predicaments and do way with bureaucracy, in order to be able to allocate land as fast                                   
and sustainable as possible (ibid.).  
 
The involvements of TA in illicit actions seems to be an important factor for the need of monitoring                                   
them: accepting bribes, double or unfair allocation of land or selling communal land. TA favour some                               
for land, however denying land to certain individuals has also been encountered. As an example, some                               
customary laws only grant women secondary rights to land, and the Himba deny women rights to land                                 
(Behr et al. 2015). Though statutory law does not permit this to happen, the customary laws are                                 
followed regardless in some cases. As such, the CLRA can be seen to introduce measures, such as                                 
CLBs, which ensure that the statutory protection of e.g. women is carried out. 
 
Such illegitimate actions may end up affecting the influence and respect informal actors have, if they                               
are considered to be corrupt, which would lead to losing more of their authority and capacity. TAmay                                   
become the main source of insecurity if they maintain such unfair and illicit actions, by publicly                               
predating individuals’ land or not protecting against private predation. Therefore, the complaints of the                           
TA against CLRA, although presented in terms of local political leverage, can also be interpreted as an                                 
attempt to hold on to their authority over land related issues for its social benefits. Without provisions                                 
of CLRA, the local chiefs and headmen would not need to account for their allocations and governance                                 
of land. Thereby, the registration and ratification of the CLRAwould theoretically provide people with                             
secure property rights to land. However, in reality, the interactions of formal and informal institutions                             
complexify the protection of individuals against predation types.  
 
The proceding chapter investigates the position of widowed women in relation to land, in order to                               
highlight how property and land related rights such as inheritance operate on a practical level. 
5.4 Effects of formalisation on the securing of rights 
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 In an attempt to understand the actual applications of the CLRA, we use the example of widows, to                                   
show what formalisation entails. Widows are an example of a group who are assigned statutory rights                               
which the CLRA provides measures to enforce.  
Widows (female) have been reported to face difficulties in maintaining their rights to land. They have                               
been required to pay fees for remaining on land by local Headmen and have been pushed out of land by                                       
their deceased spouse’s relatives with various tactics (Werner, 2008). The National Land Policy of                           
1993, asserts that men and women have the same right to land (Girma, 2015). Civil law provides for                                   
spouses to inherit (Werner, 2008). In the CLRA it is stated that the TAs must allocate the land of the                                       
deceased to the surviving spouse (Mendelsohn, 2008: 24).  
 
However, the practices are more varying. Communal land may be inherited by the spouse and children,                               
but in many cases, the relatives of the deceased husband are also seen to have a claim to land and/or                                       
assets (Mendelsohn 2008). In some cases, the matrilineal family ­ mostly nephews ­ of the deceased                               
man inherit the property (Mendelsohn, 2008 and Girma, 2015). This causes for the widows being                             
pushed out by matrilineal relatives of the deceased. 
 
The eviction of widows is reported to have been decreasing since independence, attributed to revised                             
customary laws in the 90’s and the CLRA, however still occurs as well as the seizing of moveable                                   
property by the matrilineal family  (Werner, 2008 and Girma, 2015).  
 
A study in 2005 concluded that in Ohangwena, widows were now generally allowed to stay if they pay                                   
the sub­headman ­ a practise which is prohibited by the CLRA (ibid.). Werner (2008) explains that it                                 
had formerly been the custom to pay the headman for any land allocation and that this practice in many                                     
cases prevails. Mendelsohn (2008) notes that headmen are not included nor compensated according to                           
the CLRA. 
 
Applying the concepts of public and private predation, we see that widows face both private predation                               
in the shape of family members forcing them to leave their land and public predation in the shape of                                     
Headmen requiring fees for the widows to stay on the land after their spouse passes. 
 
The statutory law in Namibia is an example of a formal institution and it assigns rights to land for                                     
women. However, this formal institution has not always been able to protect widows from neither                             
public nor private predation. The informal institution, the customary law, allocated and governed land,                           
and has in some cases been doing this contrarily to the statutory law; in matrilineal systems, the widow                                   
does not have a right to the land. The formal institution thus assigns a right to widows, but does not                                       
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 provide for protection against private predation in practice. Instead, the circumstances are governed by                           
informal institutions, which in matrilineal systems do not acknowledge the right, and therefore do not                             
protect widows against predation. The CLRA can be seen as an extension of the existing formal                               
institutions. It provides measures, e.g. the Communal Land Boards, that will interfere with informal                           
institutions, and formalise the governance and allocation that these carry out. In that way, it is an                                 
attempt for the formal institution to protect the rights they assign and ensure that the informal                               
institutions do the same. 
 
The discrepancy in the rights assigned by formal and informal institutions may serve as an explanation                               
as to why the formal institutions are not always able to protect against predation. Werner (2008) argues                                 
that the regulations on inheritance as spelled out in the CLRA in the case of a widow remarrying can                                     
remove inheritance for matrilineal relatives, and inheritance patterns “continue to be contested” (ibid.                         
p. 26). Keeping in mind the understanding that a change in law must be supported to happen in                                   
practise, this problem makes it difficult for inheritance regulations to be accepted.  
 
In the case of payments to headmen, Girma (2015) argues that solutions must consider the importance                               
of fees as a source of income for regulators. Therefore, alternative sources of income could be                               
provided, or fees could be allowed to be progressive, allowing vulnerable groups, like widows, to pay                               
lower fees (ibid.). Either way, the prohibition of fees is not strictly enforced (ibid.). Werner (2008)                               
reports that women who knew their rights according to the CLRA, were more likely to avoid payment.                                 
Thus, the rights of widows were also determined by their own knowledge, a knowledge which is not                                 
necessarily disseminated well (ibid.). This indicates that even within a single area it is is not clear cut                                   
and consistent which position the widow is in. These opposing streams from formal and informal                             
institutions leaves the situation at a point where the actual position of widows becomes unclear,                             
arguably leaving them continuously vulnerable. 
 
These points do not mean that the CLRA has failed at protecting widows, as it is attributed to reducing                                     
evictions (by e.g. Werner, 2008 and Girma, 2015). However, if we try to generalise this, it shows us                                   
that the task of balancing customary law and statutory law is complex. Though registration may be                               
seen as simply moving from verbal to written rights, the implications are greater than this, as they                                 
indicate a certain understanding of ownership. They are made from an understanding of ownership                           
which does not necessarily correlate with the situation in all areas. Girma’s (2015) case study explains                               
that the CLRA has been enforced in the Oshana region and is “well aligned with their customary                                 
system and way of life” (p. 19). In opposition to this stands the Kavango region which has not                                   
implemented the CLRA and state that it “does not accommodate their realities” (ibid. p. 28). The                               
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 attempt to ensure clear practices and justice for individuals seems to be at the expense of the                                 
embeddedness in local context. This embeddedness is the very strength of the customary law, as it                               
means that regulations are respected and followed and that they are in line with the social­economic                               
circumstances. The social embeddedness of customary law connects different customs, and customary                       
laws must therefore also be seen in relation to social responsibilities, such as caring for family. At the                                   
same time, it is difficult to define what customary law is, and when it has in fact been changed, as even                                         
within areas there are different and conflicting understandings of what should be practiced. Thus, some                             
aspects may be enforced, but if they are not acknowledged by the entire group of inhabitants, it may                                   
conflict with other practices, as is the case with inheritance. This ultimately means, that related aspects                               
are not all considered when the CLRA addresses a single issue as isolated. 
 
This does not leave circumstances impossible to influence, and as Girma (2015) argues, “it would be                               
unrealistic to expect all eventualities to be accounted for from the onset.“ (p. 33). Therefore, the                               
regulations must evolve in accordance with recommendations from the local level (ibid.). 
 
5.5 Chapter conclusion  
 
Traditional authorities and the state are providers of land to people, and their relation has important                               
implications for the reform. It is evident that the state has attempted to formalise the customary law and                                   
the TA, in order to incorporate what they entail into a constitutional framework. This, from TAs                               
perspective, is seen as interfering with their power and the governance of local communities. The state,                               
on the other hand, has good reasons for the formalisation as the TA are not always liable with the                                     
allocation of land and statutory regulation has not been enforced. By establishing the Land Boards, the                               
state gives individuals the option to formally challenge the decisions made by the TA in the informal                                 
realm. However, we can see that some groups are not entirely protected by these provisions of the                                 
CLRA, as there is not an established agreement between all actors on who has rights and because the                                   
reality of local communities does not correspond directly with the understanding of ownership                         
provided by the registration.  
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 6.0 Conclusion  
The communal land reform in Namibia is a complex and multi layered example of a reform,                               
concerning several actors. Our case study has dissected the elements that contribute to how the CLRA                               
is shaped: the notion of land ownership in the Namibian context was our first exploration, before we                                 
moved on to comparing and contrasting it to de Soto’s suggestion on land titlingWe then identified the                                   
stakeholders involved, and interpreted the reasons for formalization and effects on a selected group.                           
Our findings will be presented in the following paragraphs.  
 
Although registration has led to rights becoming increasingly individualised, they are constrained, as                         
authorities assume administrational roles over the land. Ownership in communal lands therefore does                         
not conform to a liberal conception of exclusively individualised ownership as stakeholders, including                         
TAs and the state, hold significant roles herein. The question of ‘Who owns the land?’ is complexified                                 
as we realise the dynamics of several actors. This interrelation of ownership further illustrates the fact                               
that communal land holds a social, cultural and political place and thus is not solely regarded as an                                   
economic commodity. Considering the several factors influencing the question of land, privatisation of                         
land is not included in the reform. The CLRA and its fusion of formalisation and customary can be                                   
seen as a dynamic alternative to conforming with the ideas of modernity.  
 
The CLRA is shaped by the governance of both state and TA, as both hold political influence with                                   
regards to land and as such need to interact. Some TAs have better relations with the state, and are                                     
more willing to cooperate, while others are more resistant, as they fear their political leverage. The                               
Namibian state’s step towards providing a more accountable and transparent land policy without                         
completely stripping the TA of their power is important to effectively secure property rights. However,                             
the Land Boards diminish the level of political influence held by TAs in their respective communities.                               
The interaction between formal and informal institutions is therefore important to strengthen. The                         
inclusion of informal institutions in the CLRA is therefore significant for formalisation. This is                           
additionally done in an attempt to monitor unfair allocations, bribery, and other forms of corruption                             
which is crucial if land is to be secured against predation. However, when applied to real life,                                 
discrepancies arise, and the informal and formal institutions often clash.  
 
In a process of formalisation, codified according to generalised social patterns, it is possible to                             
overlook particular contexts, like in the case of widows, which hold varying social behaviours                           
concerning land rights. The formalisation process should bear in mind the local perceptions and                           
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 customary practices that govern rights to land. More ways of utilising these informal institutions                           
should be found, like the participation of many stakeholders in the Boards, in order to adapt to specific                                   
contexts and avoid generalising on such diverse issues. Furthermore, TAs role as the disseminator of                             
information in their communities should be utilised to ensure that people are informed and that they                               
understand their rights and obligations concerning the communal land registrations.  
 
The formalisation of customary rights to communal lands establishes measures to enforce statutory                         
land rights. Land rights become governed in increasingly streamlined and monitored ways, while still                           
maintaining local authorities and regulations. The attaining of formal rights to private entities in a                             
communally owned land, practically entails immediate measures against predation. However, formal                     
constraints to secure property rights are only effective to the extent that they utilise informal                             
institutions to address context specific issues. A chance to repeal informal decisions may provide                           
individuals with more security in terms of rights to land, but this can only be done by the coercion of                                       
local communities rather than forcing. As informal institutions also bear power, they do not simply                             
conform and the formal statement of a right does not leave it undisputed. The increased formalisation,                               
therefore, implies that individuals have more ways of protecting their land, but they will not be                               
completely secure with their land rights unless informal and formal institutions are positioned so that                             
they correlate with better efficiency. 
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